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Ms. Magalie R. Salas
Secretary
Federal Communications Commission
The Portttis II
445 - 12 Street, S.W.
Room TW-A325
Washington, D.C. 20554

Dear Ms. Salas

On behalf of Mt. Wilson FM Broadcasters, Inc., licensee of station KMZT-FM, Los
Angeles, California, there are herewith transmitted an original and four copies of a
"Petition to Supplement Record" in the outstanding rulemaking proceeding pertaining to
the establishment of rules and policies for the digital audio radio satellite service.
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Robert B. Jacobi
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)
In the Matter of: )

)
Establishment of Rules and Policies for the )
Digital Audio Radio Satellite Service in the )
2310-2360 MHz Frequency Band )

)
)

IB Docket No..95-9lJ
GEN Docket No. 90-357

PETITION TO SUPPLEMENT RECORD

Mt. Wilson FM Broadcasters, Inc., licensee of station KMZT-FM, Los Angeles,

California ("Mt. Wilson") by its attorneys, hereby submits the attached public

information for inclusion in the record of the above-captioned proceeding.

The public information consists of an "article" reported in the October 19, 2000

issue of R&R Today. The article references the comments of Michael Haynes, Vice

President/Treasurer of Sirius Satellite Radio ("Sirius") to the effect that if Sirius does not

achieve the 2 million subscribers necessary to break even, the system's technology

"... would require significant system redesign to include local advertising inserts."

Local advertising can be achieved through the use of terrestrial repeaters. The

Report and Order, Memorandum Opinion and Order and Further Notice of Proposed

Rulemaking (IB Docket No. 95-91, GEN Docket No. 90-357, RM No. 86-10, adopted



March 3, 1997, 12 FCC Red. 5754, hereinafter, Report and Order) included the

following:

At paragraph 23: "Local advertising revenue is much more
important than national advertising revenue for terrestrial radio's
viability and prevalence and, at this time, we have no evidence that
satellite DARS would be able to compete for local advertising
revenue.";

At paragraph 140: "Satellite DARS applicants provided additional
information on how terrestrial gap-fillers will be used with their
satellite DARS systems. The commenters agree that terrestrial
repeaters would be used to improve satellite DARS service in the
authorized satellite coverage areas only and on the same frequencies,
and that they would not be used to extend the satellite coverage area
or be used to originate programming. CD Radio and DSBC
maintain that terrestrial gap-fillers will only be complementary to the
satellite DARS systems because they will operate on the same
frequency as the satellite transmission and only retransmit the
signals of operating satellite DARS space stations to improve service
link margin in difficult propagation environments, especially in
urban areas. Additional spectrum is therefore unnecessary for
satellite DARS gap-fillers. Primosphere asserts further that no
commercial inserts or local programming would be permitted over
terrestrial gap-fillers. Furthermore, terrestrial gap-fillers will not
extend satellite DARS coverage outside of the system's already
authorized service area. AMRC asserts that they will be used only to
fill in coverage gaps within the authorized service area caused by
various signal obstructions.";

At paragraph 184: "We certify that the proposed rules relating to the
authorization of terrestrial repeaters will not have a significant
economic impact on a substantial number of small entities."

The Comments of CD Radio (filed June 13, 1997), Section II, page 3 state as

followsY

"As the Commission recognized in the Satellite DARS Order, CD
radio and the other satellite DARS applicants have assured the
Commission that they will use terrestrial gap fillers for the sole
purpose of retransmitting the signals of their satellites. Terrestrial
devices will not be used to originate programming."

11 CD Radio is now Sirius Satellite Radio.
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The Reply Comments of CD Radio (filed June 27, 1997), Section I, page 2, state as

follows:

"In fact, the commenters expressed nearly unanimous support for the
adoption of rules that permit the use of terrestrial repeaters so long
as they only retransmit the signals of the operating satellites, receive
input signals solely from the satellite DARS satellites, and are not
used to originate programming."

The position articulated by Michael Haynes, an officer of Sirius, contradicts the

representations made to the Commission in 1997 and is in contradiction to the

Commission's understanding of the position advanced by the DARS applicants

(Paragraph 140 of the Report and Order). The prospective use of terrestrial repeaters to

accommodate local advertising inserts contradicts the representation to retransmit only

the signals of operating satellites, contradicts the representation to receive input signals

solely from the satellite DARS satellites and contradicts the representation not to

originate programming.

Clearly, the Commission was concerned about the economic impact on terrestrial

radio stations resulting from the loss of local advertising revenue (Report and Order,

Paragraph 23). In 1997, however, the Commission side-stepped the issue on the basis

that there was no evidence that satellite DARS would be able to compete for local

advertising revenue. Indeed, the Commission conclusion was buttressed by its

understanding of the explicit representations from DARS applicants as to the use of

terrestrial repeaters. As of October, 2000, however, the Commission now has evidence
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directly from a DARS operator that it will compete for local advertising revenues in order

to break even. Moreover, the now revealed Sirius intent to compete for local advertising

revenues undermines the Commission's certification at paragraph 184 of the Report and

Order. If the Commission adopts rules to permit local advertising inserts, it cannot

certifY that terrestrial repeaters "... will not have a significant economic impact on a

substantial number of small entities" - absent a further rulemaking proceeding (see

Paragraph 23, Report and Order).

The outstanding Report and Order sought Comments on the proposed rules for the

DARS service and, specifically, Comments "... on our tentative conclusion to prohibit

the use of terrestrial repeaters to transmit locally originated programming which would be

inconsistent with the allocation of the spectrum" (Paragraph 142). The proposed rule

(Section 25.144(e» states in part as follows:

"(e) Licensing of satellite DARS complementary terrestrial
repeaters. Satellite DARS licensees may construct and operate
terrestrial transmitters to retransmit signals received from their
operating DARS satellite(s) on the exclusive frequency assignment
of the licensee and for use of the same bandwidth as the satellite
space stations(s). Terrestrial gap-fillers shall not be used to originate
programming or transmit signals other than those received from the
authorized DARS satellite. Nor shall terrestrial gap[-]fillers be used
to extend satellite DARS coverage outside of the satellite systems'
authorized service area. Terrestrial gap-fillers may be implemented
by a satellite DARS licensee only after obtaining prior Commission
authorization and the licensee demonstrates the following: ..."

To avoid any misunderstanding as to the meaning of the rule, the prospective Report and

Order in this proceeding should unequivocally make clear the Commission's intent not to

permit the use of terrestrial repeaters to originate programming, including the carriage of
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local advertising inserts. The remarks of Michael Haynes in October, 2000 evidences the

fact that Sirius either does not understand the tenor of the proposed rule or intends to

ignore any such rule. Sirius made misrepresentations to the Commission in 1997 the

effect of which was to mislead the Commission and now, three years later, has changed

its marketing strategy. In 1997, the Commission Report and Order (pertaining to the use

of terrestrial repeaters) was based upon an understanding (or misunderstanding) as to the

DARS applicants' representations. The final rules must leave no ambiguity.

Respectfully submitted

~~~~
Robert B. Jacobi
Cohn and Marks
1920 N Street, N.W.
Suite 300
Washington, DC 20036
(202) 293-3860

Counsel for Mt. Wilson FM Broadcasters, Inc.

Date: October 27,2000
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&' T'M Daily Digest OfThe Radio Industry

Radio StocksRebound Amid Sinking Dow
The R&R composite index soared 18.17 to 212.14 ye:sterday as radio hsues across
the board experienced impressive rebou nds. Among I he top performtrs: Viacam (6),
which gained 14%: Fmntis, up almost 16%; CHadd, which in'l:reased l.J%; Inftnlly,
which rose 12%: Entercom, liP more than 12%: and Clear Channel. which Jumped
almost 8% to miss closIng at $ 50 by just 25 (ellls. But while the radio stocks were on
the rise, rlle Dow feU 11469 ro 9971l.02 - closIng bl'low I O,O()O for th,> first time
since March _. partly dUf to TRM's failurC:' to mef'T Its Q3 rflvenlle targH. The Dow had
fallell as much as 4.33 points earUfT ill the day. Complere radio stol..-k cl/?tails; Page 2.

FrankWood Explains Feed TheMonst&rShutdown
Speaking at the Kagan seminal' In New York, the fTM Chairman said t' U~ website
development company shut Jts doors after nmning out of money benuse "no
company vvanted to take <t cash flow hit to pay what it cost {to keep FlM afloat]."
Wood said he nnderesUmated the resources needed for fTM to design and build the
elaborate sites it became known fOl: "They just cost too tllllth 1.0 buik up."

Digital Broadcasting Rules Should Clear FCC In January
That's according to iniquity Digital CEO Bob Stl'llble, who told Kagan aOendees he
expects equipment manufacturers to begin laking orders from group:; dUring the
NAB's Las Vegas show in ApriL Radio IJroadcasters will like the conversion. he said,
beca.use costs are l'clativdy low '. b~hliet'.n $20,000 and $300,000 .- a ad digital
broadcasting will allow th~rn 10 clat8cast. crettling new streams of reVfnue.

SiriusSatenite Radio On TrackFor 01 Debut
VP/Treasurer Michael Haynes SdyS the satellite broadcaster is set to bf~g1n its 100
channel digital service as f'arly as J:mual')! Haynes rea55\Ued broadca:iters at the
Kagan seminar that Sil'hlS does not intend to deliver local coment, bUI he ackuowl
edged that if Sirius does not achieve the 2 million subscribers necessary to break
!lven, the system's tei.:hnoJogy "would require significant systeIH rede:,ign to include
local adverti!Jlng inserts." However. he predicts Sirius will have 10 million to 20
million subscribers within three to five years.

Infinity Sells KRAKlSacramentoTo ABC
Infinity had seven stations in the market and had ro divest on£'. FolJo\'ling news of
the sale, the.' station dropped its Classic Country fonrult and began simulcasting with
Country sister KNCI.

RocklineJoins MJIBroadcasting Lineup
The program had been distriUI1tert bY' AMIM Radio Networks but now I~oes under the
MJl umbrella as a result of (lear Channel's tnPl'gP.l' wlrh .4.MFM. MJI has been a divi
SiOll of Clear Channel sineI' Pr",mif'rr a{C}uired H last year.

«you experienced tramiimis$/on problems, please CtlfJ OUf Circulation Dept. Itt (310) 7'SB-t~jt6_
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From innovation to results.

rUen are as likely as women to listen
to radio at work" -Arbilron PD News
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CERTIFICATE OF SERVICE

I, Brenda Chapman, hereby certify that on this 27th day of October, 2000, a copy

of the foregoing "Petition to Supplement Record" was delivered via hand where indicated

or via first class, U.S. mail, postage prepaid to the following:

Bruce D. Jacobs
Stephen J. Berman
David Konzcal
Shaw Pittman
2001 Pennsylvania Avenue, N.W.
Suite 400
Washington, D.C. 20006

Carl R. Frank
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Lon C. Levin
Senior Vice President, Regulatory
XM Satellite Radio Inc.
10802 Park Ridge Boulevard
Reston, Virginia 20191

M. Scott Johnson
Gardner, Carton & Douglas
1301 K Street, N.W.
East Tower, Suite 900
Washington, D.C. 20005

Catherine Wang
William B. Wilhelm, Jr.
Swidler & Berlin, Chartered
3000 K Street, N.W.
Suite 300
Washington, D.C. 20007

Paull. Sinderbrand
William W. Huber
Wilkinson Barker Knauer, LLP
2300 N Street, N.W.
Suite 700
Washington, D.C. 20037
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Cheryl Tritt
Morrison & Forester
2000 Pennsylvania Avenue, N.W.
Suite 5500
Washington, D.C. 20006

Gary Klein
Ralph Justus
George Hanover
The Consumers Electronics Manufacturers

Association
2500 Wilson Boulevard
Arlington, Virginia 22201

Henry L. Baumann
Valerie Schulte
National Association of Broadcasters
1771 N Street, N.W.
Washington, D.C. 20006

Charles T. Morgan
Senior Vice President
Susquehanna Radio Corp.
140 East Mark Street
York, Pennsylvania 17401

William B. Barfield
Thompson T. Rawls, II
1155 Peachtree Street, N.W.
Suite 1800
Atlanta, Georgia 30309

William K. Keane
Arter & Hadden, LLP
1801 K Street, N.W.
Suite 400K
Washington, D.C. 20006



Robert S. Koppel
MCI WorldCom, Inc.
1133 - 19th Street, N.W.
Washington, D.C. 20036

Thomas P. Stanley**
Wireless Telecommunications Bureau
Federal Communications Commission
The Portttis II
445 - 12 Street, S.W.
Room 3-C460
Washington, D.C. 20554

John Reiser* *
International Bureau
Federal Communications Commission
The Portttis II
445 - 12 Street, S.W.
Room 7-B438
Washington, D.C. 20554

Rockie Patterson**
International Bureau
Federal Communications Commission
The Portttis II
445 - It Street, S.W.
Room 6-B524
Washington, D.C. 20554

Larry W. Olson**
International Bureau
Federal Communications Commission
The Portttis II
445 - It Street, S.W.
Room 7-A669
Washington, D.C. 20554

**Via Hand Delivery
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Larry S. Solomon
Shook, Hardy & Bacon, LLP
600 - 14th Street, N.W.
Suite 800
Washington, D.C. 20005

Ronald F. Netro**
Wireless Telecommunications Bureau
Federal Communications Commission
The Portttis II
445 - Ii Street, S.W.
Room 3-C163
Washington, D.C. 20554

Rosalee Chiara**
International Bureau
Federal Communications Commission
The Portttis II
445 - It Street, S.W.
Room 6-A52I
Washington, D.C. 20554

Linda L. Haller* *
International Bureau
Federal Communications Commission
The Portttis II
445 - It Street, S.W.
Room 6-C747
Washington, D.C. 20554

Keith Larson**
Mass Media Bureau
Federal Communications Commission
The Portttis II
445 - It Street, S.W.
Room 2-C420
Washington, D.C. 20554
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